At the time he observed the cited condition, the inspector
saw no evidence of any temporary supports, and his order states
that the violation occurred on the previous shift, and that
it was evident that a person or persons had worked inby
the permanent roof supports.  The basis for his belief that
someone had gone inby to perform some work was not only the
fact that the pump was there, but that it had "been installed."
He explained that water was in the area, the pump had been
"set up to be used," and he candidly conceded that his citation
was issued on the assumption that someone had gone beyond
permanent supports on the previous shift, placed the pump where
he observed it, and used it to pump water.

MSHA's counsel candidly recognizes the fact that the
asserted violation is based on circumstantial evidence, and that
the resolution of the matter depends on my assessment of the
credibility of the witnesses.  As correctly stated by counsel,
the sole question as whether the section foreman's explanation
for the presence of the pump inby supports is a believable
one,  In support of her position, counsel argues that the
inspector testified that he never observed anyone throw
such a pump into a flooded area and  that such a practice
subjects the equipment to strain which could result in damage
to its internal connections.

The fact that the inspector never observed anyone throw
a pump is irrelevant.  In this case, the inspector conducted
no experiment, did not attempt to pick up the pump, asked
no one to demonstrate it for him, and he confirmed that he
made no effort to contact anyone from the shift on which he
believed the violation occurred because he did not believe
it was necessary.  It occurs to me that with a little more
investigative effort, the inspector would have been in a
better position to ascertain the facts.  As for subjecting
the pump to strain by throwing it, the pump was described
as weighing 90 pounds, and I believe the word "heave" is a
better description.  Further, the testimony in this case is
that.the pump condition was abated by someone dragging it
out from under unsupported roof by pulling on the power
cable, and that this was done in the presence of an inspector.
Since no one inspected the pump in question, and since it
was permissible, there is no evidence that the pump was
damaged, and the practice of pulling it out by the cable
is more likely to place a strain on the connectors.

MSHAfs counsel also argues that the inspector was not
informed that the pump had been thrown into the area until
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ed in, and he explained why he did not believe
